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JURISDICTION 
Prior to transfer, the Utah Supreme Court had jurisdiction over this appeal pursuant 
to Utah Code Ann. § 78-2-2(3)(j). This Court has jurisdiction pursuant to Utah Code Ann. 
§ 78-2-2(4). 
ISSUES PRESENTED FOR REVIEW 
The following issues are presented to this Court for review: 
ISSUE NO. 1: Does a genuine issue of material fact exist whether defendant 
Jacobsen Construction Co. retained and exercised a right of control over worker safety on 
a job site so as to create a duty under Restatement (Second) of Torts § 414, adopted in 
Thompson v. Jess, 1999 UT 22, 979 P.2d 322? 
Standard of appellate review: Summary judgment is appropriate when the record 
indicates that no genuine issues of material fact exist and the moving party is entitled to 
judgment as a matter of law. The Court reviews a district court's order granting summary 
judgment de novo. Harline v. Barker, 912 P.2d 433, 438 (Utah 1996). 
Preservation in the record below: This issue was briefed by the parties below in 
connection with the defendant's Motion for Summary Judgment and Memorandum (R. 
177), Plaintiffs Memorandum in Opposition to Defendant's Motion for Summary 
Judgment (R. 214), and Defendant's Reply Memorandum in Support of Motion for 
Summary Judgment (R. 544). 
ISSUE NO. 2: Does a genuine issue of material fact exist as to whether defendant 
Jacobsen breached its alleged duty, or that the breach proximately caused plaintiffs 
injuries? 
1 
Standard of appellate review: Whether a genuine issue of material fact exists is a 
question of law. Id. 
Preservation in the record below: Defendant Jacobsen did not preserve this issue in 
the court below. The issue was first raised in Jacobsen's reply memorandum in support of 
its motion for summary judgment (R. 544). Appellant addresses the issue in this brief only 
because Jacobsen belatedly sought to raise it below. 
DETERMINATIVE STATUTES, RULES, AND REGULATIONS 
There are no determinative Constitutional provisions, statutes, ordinances, rules, or 
regulations whose interpretation is determinative of or central to the appeal. 
STATEMENT OF THE CASE 
Nature of the Case, Course of Proceedings and Disposition Below 
Plaintiff Russell Martinez fell 30 feet at a construction site on September 11, 1997. 
On September 7, 2001, he filed a personal injury suit against defendant Jacobsen 
Construction Co., alleging that a breach of duty by Jacobsen caused or contributed to his 
injuries. (R. 1). 
Upon the completion of discovery, Jacobsen filed a motion for summary judgment 
(R. 177). Martinez filed an opposing memorandum (R. 214), after which Jacobsen filed a 
reply (R. 544). The trial court heard oral argument on November 17, 2003, and granted 
summary judgment in an Order dated December 15, 2003 (R. 626). Martinez filed a 
timely notice of appeal. (R. 635). 
1
 The actual timing of plaintiffs notice of appeal is a bit of a mystery. The Notice of 
2 
Statement of Facts 
Pursuant to the record as cited below, a jury could reasonably conclude that the 
following series of events occurred Hi UiL> case. 
Introduction 
In the early days of the construction project on which Russell Martinez was 
injured, defendant Jacobsen, the general contractor, shut down the site for safety because 
of "extreme1"1 \\) to III milo-piT li nil IIIIIHI'. Mnlnihiiiiilrl'i \hni <»;ili Innv wind iii'iiin 
surfaced on September *)", Jacobsen <v..- nt dar down the siU. Because of 
problems with a steel supplier, Jacobsen's schedule had become seriously off kilter, to the 
point that it was Jacobsen's number one concern oil the project. 
Jacobsen pushed its subcontractor's steel workers to work overtime and Saturdays 
and, , urgency, decided nc t to enforce some of its own safety rules. Worried about 
the pressure that Jacobsen was applying, the steel erection supervisor let his workers stay 
on the job, even though the winds were "ferocious". Finally, the supervisor decided it 
w as ji ist too dangei 01 is, ai i :! :>i: ::! i i i :! his ' \ 01 kei s to ' ""'get the hell .. 01 there. 
it was too late. One safety hazard that Jacobsen had allowed on the UPC project 
was that, even though Jacobsen required 100 percent "tie-off (attachment of worki-rs' 
Appeal was entered on December 26, 2003, according to the Third District Court docket, 
or at 10:10 p.m. on December 17, 2003, according to the signed entry stamp (which the 
clerk's office agrees is inaccurate, particularly as the notice of appeal was not even dated 
or delivered to the court until December 19, 2003). Apart from raising concerns about the 
District Court's filing/entry/docket system, the date discrepancies are immaterial, as all 
3 
which safety cables had been configured on the girders. Inexperienced with a 100 percent 
tie off procedure, the workers had tried to comply with the requirement by stringing a 
cable along the length of the girder, to which they attached their lanyards while they were 
working in the air. Inexplicably, however, the cable ended four feet from the end of each 
girder, creating a four-foot gap in the safety cable. Thus, when the workers were making 
their way from girders to the roof decking a few feet away, they were unhooking their 
lanyards and walking from where the cable ended to the decking without any fall 
protection. 
The four-foot gap in the safety cable, as seen 
from the ground and closer up. (R. 218) 
In the late afternoon of September 11, 1997, plaintiff Russell Martinez and a co-
worker began making their way along a girder toward the roof decking, but the wind had 
become extremely dangerous. Martinez made it to where the safety cable ended and, as 
workers had been doing throughout the project, unhooked his lanyard so that he could 
walk the remaining four feet and step up onto the roof. 
three possible dates were within 30 days of the order. 
/ 1: ah it i :)st tl lat ":» :act i i IC i i lei it -• " r 
miles away recorded ^ i:u' L>USK of 4 ! miles per f mr 'Y\ik^ force. Martinez's hat flew 
up onto the roof and he io^i ni> >-aiuii^L. tailing . ;o I I I ! U> me concrete floor below. Ile 
In this suit, Martinez argued that, by contract, overt acts, industry standards and 
other sources, a genuine issue of material fact exists as to whether Jacobsen retained and 
exciri I ii in mi hi Il nlinl i 11 n • iln 1 \H>rknV nil" I1, ill lln I ll'i |ii< >|(M'l .mil Ih ill mils 
failure to exercise that control with reasonable care caused or contributed to Martinez 's 
injuries. I he details of these allegations follow. 
. . '. ; • 2 h 3 pi v i e c t • ,- •. • • • . 
The project on which Russell Martinez was injured was known as the UPC/Novus 
project at 4020 South 500 West in Salt Lake Cit> , I Jtah. Novus Development contracted 
with Jacobsen to be general contractor on tl le I JI *C I Jo v i is I. 
Jacobsen subcontracted steel erection work on the UPC project to Masco, who, in 
turn, subcontracted . Lrectors the 
subcontract, Jacobsen was to provide the -«vl -;Vrkm *-. U-
(R. 261 , Subcontract, p <>. • ! i Jacobsen ordered these items directly from a company 
nai ned Steel Ei ICOUI iter s. (R 263). 
Steel Deck Erectors and a company named Truco, plaint i f fs employer, agreed to 
do the erection work as sort of a joint project. (R 424 lines 17-24). Steel Deck and 
1 i mi i, : > ;: • ai • s si i lallll, fait i lib ;:: • > v I ie ::l :oi i lpai lies I '"c c\ai;:} x , S J C I UCCK :..». ;;;.v-* ... '"me 
employees at the time, including the owner ' s wife who worked in the office, nlus , 
5 
half a dozen non-permanent workers. (R. 426-7, lines 25-23). The owners of Steel Deck 
and Truco were father and son. (R. 436, lines 17-22). (Except as otherwise noted, 
references to "Steel Deck" herein encompass "Truco.") 
Steel Deck's foreman on the UPC project was Steve Trujillo. Truco's foreman 
was its owner, Perry Trujillo. When Perry Trujillo was not on site, plaintiff Martinez was 
Truco's foreman in charge, but he was under Steve Trujillo on the UPC job. (R. 437, 
lines 6-7; R. 438, lines 3-8). 
Jacobsen's retention and exercise of control over safety on the UPC project 
When Jacobsen signed on as general contractor, it represented that: 
[Jacobsen] is a relatively large, experienced design/builder and contractor who 
possesses a high level of experience and expertise in the business administration, 
design, construction, construction management and superintendence of projects of 
the size, complexity and nature of this particular Project, and will perform the 
Work with the care, skill and diligence of such a design/builder and contractor. 
(R. 284, Contract, Part 2 Addendum, § 15.1(6)). 
The owner required Jacobsen to reiterate Jacobsen's obligations in its subcontracts. 
(R. 281, Contract, Part 2 Addendum, § 3.1.1.) ("The Design/Builder shall incorporate the 
obligations of this Agreement with the Owner in its respective . . . subcontracts . . . ."); 
see also R. 259, Subcontract, p. 2, § 2.A) (general contract between Jacobsen and owner 
incorporated as though "fully a part o f steel erection subcontract). 
In the contract, Jacobsen expressly assumed several pertinent duties. Jacobsen 
committed that it "shall be responsible for all construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work . . . ." (R. 279, 
Contract, Part 2, § 3.2.6). By separate addendum, Jacobsen also assumed the 
6 
n ,, - . • : ' . . : - -auon procedures, including 
those recommended by any product manufacturer, and to advise the ownei if the 
specified procedure deviates from acceptable construction practice" or "of any objections 
\* 
Addendum, § 3.2.6). Jacobsen further agreed in an addendum to be "solely responsible 
for providing a safe place for the performance of the work." (R 285, Contract, Part 2 
A applicable 
laws, ordinances, rules, regulations and lawful orders of public authorities bearing on the 
safety of persons or property or their protection from damage, injury or loss," (R 2SO 
Cont i: a< nil I \ 1 2 . § 6 3) 2 • • • ' ' . " • 
Jacobsen had a full-time Safety Director, John Hymel. (R. 345, lines 13-17). 
Hymel ' s duties included "te administer the company safety program, that includes 
, accident 
investigations. . . . (R. 347, lines 7 18). Part of Hymel ' s duties for Jacobsen included 
investigating worksite accidents and determining what might be needed to correct the 
I ii ill ill mi mi in i in I I in I III I l mi mi mi I 11 \ )iN 'Mil fur ' v 4 ) . 
Iii the court below, Jacobsen sought to minimize the importance of the contractual duties 
that it voluntarily undertook by stating that the contract is a lengthy document with "two 
parts with addenda and exhibits" that "totaled well over 100 pages on standard AIA 
format." (R. 546). Although the length of a contract and whether some parts of it arc 
written specifically for a particular job is irrelevant to the inquiry (a contract is a 
contract), Martinez notes that, as indicated above, some of the specific duties mentioned -
including its agreement to be "solely responsible for providing a safe place for the 
performance of the u o r k " were assumed b) Jacobsen in separate addenda to the 
standard contract. 
7 
On the UPC work site, Jacobsen had a full-time Project Superintendent (Randy 
Brady), and a full-time Project Manager (Larry Smith). (R. 307, lines 13-19; R. 308-10, 
lines 14-16; R. 410, lines 2-8; R. 415, lines 21-25). Subcontractors' employees such as 
Russell Martinez would not have been allowed to work if Jacobsen's supervisor were not 
present on the job. (R. 396, lines 6-14). 
Project Manager Smith testified that Brady's responsibilities as Project 
Superintendent included "to oversee the project from a safety perspective to look for and 
try and correct any possible safety issues in a timely manner." (R. 414, lines 6-23; also R. 
412-13, lines 16-7) (Brady's responsibilities included safety).3 Smith testified that he 
believed Jacobsen provided a safe workplace for the performance of the work on the UPC 
project. (R. 411, lines 17-23). 
Although Smith acknowledged that job site safety was part of Brady's job 
description, Brady had only been with the company a few months (he was hired in April 
1997), and testified that he had not been given a clear understanding about watching out 
for safe work conditions. (R. 316, lines 6-9; R. 318, lines 11-19). However, Brady knew 
that he had "some responsibility for safety there." Brady characterized his responsibility 
as, "If I was to come across something that was not safe, I would do whatever necessary 
to protect that - not protect, but to stop that act that may be unsafe. . . . If I felt that that 
3
 OSHA regulations required Jacobsen, as the general contractor, to designate a 
"competent person" to make "frequent and regular inspections of the job sites, materials, 
and equipment" E.g., 29 C.F.R. § 1926.20(b)(2). Randall Brady wasn't certain, but 
he assumed he was Jacobsen's "competent person" on the UPC project because he was 
the Project Superintendent. (R. 324, line 17). 
8 
attempt to make them cease what they were doing." {Ii. 3 lb 19, lines 16-18). 
Jacobsen claimed below that it defers to subcontractors with respect to providing a 
S'!r'" '" t 
duties. In any event, apart from its contractual responsibilities, Jacobsen's actions belied 
that contention. 
J i 
safety check list which they are expected to comply with " (R 290, j^ 7). On June 3, 
1997, Hymel directed Jacobsen's Project Managers to use Jacobsen's safety check list 
<fciltn ( i i Hiistiiii! nil ii mi t l i i i ^ - 'uiiilllii iji'l siitti mil,ii iliii1 i i r i l o rn i in i 1 A n i l iiiiiii I i lb ru 
projects." (R. 292) (original emphasis). 
On August 1
 t - •:. . .M v» * ^ ! Erectors ~~A scheduled a 
P 1 
erection pre-construction meeting, in which, according to the Daily Progress Report, they 
"Discussed welding specifications and safety. The only people at the meeting 
were Smith, Hym< s- • • n ' - A -
lines 6-20). 
Ii i mandatory checklist, Jacobsen gave specific instructions to .,-, . ^ * 
/Truco regarding safety in the steel erection process: 





3. Cable guardrail shall be maintained in a taut condition. Turnbuckles, 
come-alongs or other equivalent means shall be used to achieve a minimum 
deflection. 
4. Cable guardrail shall immediately follow the installation of metal 
deck or floor. 
5. Soft cap welding hoods are not allowed. Welders shall wear hardhat 
welding hoods. 
6. Employees signaling hoisting equipment shall be properly trained 
and qualified in standard hand signals. 
(R. 237, If 61). 
In the steel erection subcontract itself, Jacobsen required Steel Deck to provide a 
"safety railing for the mechanical penthouse area and at roof openings," as specified: 
The safety railing system shall consist of V?" diameter wire rope installed 
approximately 42" high, around the periphery of the roof of the building. A mid-
rail of at least 3/8" diameter cable shall be placed midway between the top rail and 
the metal deck. Cable splices shall be looped with a minimum of three cable 
clamps on each end regardless of the cable size. Turn buckles shall be furnished 
and installed as the railing is being installed and shall be of sufficient number to 
ensure proper tension is maintained so as to meet the minimum deflection 
requirement per OSHA standards. Temporary cable rail system and turn buckles 
shall be strategically located and their location coordinated with [Jacobsen's] 
project manager prior to being installed. In addition, the temporary safety cable 
rail system at the roof level shall be located so that work at the roof edge, i.e. 
parapet, can be performed without the removal of the temporary safety cable 
system (it is intended that the safety rail system be located within six feet of the 
roof edge and those individuals working near the roof edge would be tied off to the 
temporary safety cable system). After the installation of the temporary safety rail 
systems by Subcontractor, the maintenance and removal of the system will be the 
responsibility of others. 
(R. 260, Subcontract, p. 4, T| 2.C.8).4 
4
 Jacobsen said below that this provision requiring installation of a safety railing in the 
10 
Other detailed "Requirements" in Jacobsen's "Subcontractor Pre-Construction 
Safety Checklist" evidenced Jacobsen's exercise of significant control over worker safety 
not only with respect to Steel Deck, but other subcontractors as well. Among its 
numerous provisions, for example, Jacobsen's mandatory safety requirements on the UPC 
job included: 
* * * 
Hardhats, long pants, shirts with a minimum of a short sleeve and sturdy work 
boots shall be worn at all times. No tennis shoes. 
Eye protection shall be provided and worn when performing such activities as 
using a circular saw, tile/brick/block/chop saw, grinding, chipping, blasting, 
welding, cutting, etc. 
* * * 
Where the work requires it and OSHA regulations indicate, safety harnesses with 
lanyards and lifelines shall be provided and used. Fall protection is required for 
work over 6 feet in height. 
* * * 
An adequate supply of potable water shall be provided in the work area(s). 
Portable containers used to dispense drinking water must have a tightly closing lid, 
be equipped with a tap, be clearly marked with the words "Drinking Water", and 
not be used for any other purpose. A receptacle for disposing of used paper cups 
shall be provided. 
* * * 
Rigging equipment for material handling shall be inspected prior to use on each 
shift and as necessary during its use to ensure that it is safe. 
Defective rigging equipment shall be removed from service. 
mechanical penthouse area and 6 feet from "roof openings" was merely part of the 
contract work that Steel Deck was hired to perform, and not related to safety. (R. 547). 
That contention, though, is inconsistent with the fact that after the accident, Jacobsen's 
safety director cited Steel Deck for not having a guard 6 feet from roof openings, and not 
providing perimeter protection on the roof. (See p. 15, infra.) A steel worker could 
reasonably conclude from the provision that Jacobsen was giving direction regarding 
worker safety methods on the roof, including unfinished portions. 
11 
Rigging equipment shall be properly cared for and stored. 
* * * 
Employees using powder actuated / gas actuated tools shall be properly trained and 
have proof of training (card) and shall have the card in their possession while 
operating the tools. Eye protection shall be worn when operating powder or gas 
operated tools. 
* * * 
Oxygen and fuel gas cylinders shall be separated from each other by a distance of 
20 feet or by a noncombustible barrier at least 5 feet high having a fire-resistant 
rating of at least one-half hour. 
When cylinders are hoisted, they shall be secured on a cradle, sling board, or 
pallet. 
When cylinders are transported by powered vehicles, they shall be secured in a 
vertical position. 
Welders shall use hardhat welding hoods. 
All energized electrical panels are to be covered or otherwise protected. 
Cardboard covers are not acceptable. 
* * * 
Temporary light cords are to be of a grounded type. Single wire and cleat-type 
lampholders and receptables are prohibited. 
Romex is not allowed to be used for temporary lights, power, etc. 
Junction boxes are not allowed to be used for anything other than their intended 
use which is permanent installation. Junction boxes are prohibited for use in 
supplying temporary power. 
Only non-conductive material shall be used to suspend or secure any current 
carrying temporary electrical cords (extension/light) or fixtures. 
Worn, frayed or damaged electrical cords and cables shall be taken out of service 
and not be used. 
Work spaces, walkways and similar locations shall be kept clear of cords so as not 
to create a hazard (tripping as well as electrical) to employees. 
* * * 
12 
All scaffolds shall be erected in accordance with and meet OSHA requirements. 
At a minimum scaffolds shall be on sound, rigid footing, fully planked, have a top-
rail, mid-rail, toeboard and ladder. 
End frames and cross-bracing of scaffold shall not be used for access. 
Baker scaffolds must have standard guardrail at 4 feet. 
A competent person for scaffold erection shall be designated in accordance with 
OSHA regulations and the name of such person shall be provided to the Jacobsen 
project manager/superintendent in writing. 
Employees shall be trained in the proper construction and use of scaffolds. 
Extension ladders and job-made ladders shall be tied off or otherwise secured and 
extend 3 feet above the landing. 
Employees shall be trained in the proper use of ladders. 
Floor openings shall be guarded by a standard railing and toeboards or cover 
secured against displacement. 
Floor/roof opening covers shall be clearly marked with a sign that reads, "Caution: 
Floor/roof opening. Do not remove." 
Wall openings, from which there is a drop of more than 4 feet, shall be guarded in 
accordance with OSHA regulations. 
The subcontractor shall comply with the manufacturer's specifications and 
limitations applicable to the operation of any and all cranes or other hoisting 
equipment. 
* * * 
A body belt or body harness shall be worn and a lanyard attached to the boom or 
basket when working from an aerial lift. Scissor lifts are exempt. 
All equipment shall have back-up alarms audible above the surrounding noise 
level. 
# * * 
With the exception of scissor lifts, employees shall be tied off in aerial lifts. 
Motion alarms and descent alarms are required. Employees shall be task trained 
and documentation shall be available for review. 
Seat belts shall be worn in equipment when required. 
13 
OSHA regulations shall be followed for protecting employees required to work in 
any trench/excavation. 
* * * 
Appropriate personal protective clothing and equipment such as, but not limited to, 
rubber boots, safety glasses and gloves, shall be worn when placing and finishing 
concrete. 
Employees shall wear eye protection when operating concrete and masonry saws, 
jack hammers and chipping guns. 
All protruding reinforcing steel, onto and into which employees could fall, shall be 
guarded to eliminate the hazard of impalement. 
* * * 
Confined spaces shall be identified and atmospheric testing conducted prior to 
employees entering any confined space. 
(R. 293-99). 
Jacobsen performed safety inspections of the UPC job site, and issued instructions 
to subcontractors, including Steel Deck, on specific work practices. Hymel did these 
"audits" in order to put together an "action list or punch list" for Jacobsen's site managers 
"so that they could address those issues or bring them up at their weekly coordination 
meetings, subcontractors." (R. 362, lines 4-25). Hymel testified that such inspections 
were part of Jacobsen's job as general contractor to identify conditions that were unsafe 
and needed to be corrected. (R. 364-5, lines 22-15). 
On August 19, 1997, John Hymel identified several "Violation/Hazard" items that 
Steel Deck and other subcontractors were required to rectify involving worker safety: 
1. Swing radius of crane not adequately flagged 
2. Personnel platform attached to forklift not secured 
3. Personnel platform not marked as to capacity 
14 
4. Electrical cable connecting temporary power panel on slab is not 
properly spliced. 
(R. 302). The first three "violation/hazard[s]" were by Steel Deck Erectors; the fourth 
was another subcontractor, Wasatch Electric. 
On September 24, 1997, another safety inspection by Jacobsen specified certain 
unsafe working conditions that subcontractors were required to remedy: 
1. Roof openings are required to be guarded / flagged 6' from edge 
2. Employees not wearing hard hats on roof. Hardhat welding hoods 
required when welding 
3. Perimeter protection required on roof 
4. Grinder w/o guard on roof 
5. Employee welding next to roof opening w/o fall protection 
6. Ladder access to decks needs to be improved 
7. Deck opening in front of ladder needs to be covered 
* * * 
11. Welder w/o welding hardhat 
* * * 
12. Eliminate impalement hazard below steel being erected on south 
side. 
(R. 301). Items 1-7 related to Steel Deck; others were attributed to another subcontractor, 
Palmer Christiansen, and to Jacobsen itself. 
Jacobsen's Project Superintendent Randall Brady also did regular walkthroughs. 
As he walked the jobsite, Brady testified: "[I]f I see something that is potentially a hazard 
5
 Very few subcontractors were on site when the accident occurred in September 1997, as 
it was relatively early in the construction stage. (R. 291, No. 9). 
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to an individual or somebody else, then I make comments about it. I tried to stop it." (R. 
329-30, lines 22-5). Brady testified that part of his walk-through was to try to make sure 
that safe work conditions existed. (R. 331, lines 1-19). 
Brady testified that he had the authority, if someone were violating a safety rule, to 
have him removed from the job site. (R. 336, lines 13-22). Brady also had the authority 
to shut down work if he saw a serious safety problem, and he had done so before on other 
projects, such as when a subcontractor was negligently constructing a scaffold (R. 319-
321, lines 19-5), or conditions were icy or slippery. (R. 322, lines 3-8; R. 323, lines 8-
16). Brady understood he had that same authority as Jacobsen's project superintendent on 
the UPC site. (R. 321, lines 14-20). 
In late August and early September 1997, Brady noted that "several of Steel Deck 
Erectors workers were not tying off." He "informed Steve [Trujillo] that he must make 
them do so." (R. 271, 273, 274). Brady noted the lack of tieoffs that day because he 
thought it was happening "too often and that it needed to be documented." He had 
noticed the lack of tieoffs while he was doing his jobsite inspections, and was concerned 
because he "didn't want an injury on my job." (R. 329, lines 4-24).6 
When Brady reported that some steelworkers were not tying off, he and Smith met 
to discuss "what we were doing to correct that." (R. 418, lines 5-22). Smith testified that 
6
 Plaintiff Martinez typically "tied off," and (except for the four-foot gap) his supervisor 
did not observe him failing to tie off on the UPC job. (R. 457-58, lines 22-5). Martinez 
was a safe worker with a high regard for safety, and was the best ironworker Perry 
Trujillo had ever hired out of a union hall. (R. 459, lines 16-18; R. 446-47, lines 18-7). 
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he was concerned because it was part of Jacobsen's responsibility on the site; "we have 
overview on the safety on the project." (R. 418-19, lines 23-12). 
Delays on the steel erection 
When Jacobsen signed on as general contractor for the UPC project, it agreed to 
"fast-track" the work. (R. 221 If 9, Contract Part 2 Addendum, § 1.2.1.2). When one 
subcontract on a construction project is thrown off schedule, it affects other subcontracts, 
in sort of a domino effect. (R. 317, lines 7-13). 
Jacobsen began experiencing delays on its steel erection schedule by early July 
1997. On July 7, Smith called the project architect to discuss the steel joist submittal that 
Jacobsen would be making to Steel Encounters for the UPC job. The architect had not 
filled in requested dimensional information needed to submit the order. "I again told him 
that it was very important that we get these back to Steel Encounters as soon as possible," 
Smith noted. (R. 263). 
That same day, Brady met with Truco owner Perry Trujillo to discuss the steel 
erection subcontract. Trujillo said that Steel Deck/Truco would be able to begin the work 
on August 8, 1997. (R. 263). 
As of August 14, 1997, Jacobsen had not yet received its steel shipment. Smith 
again called Jacobsen's supplier, who he said "still hasn't returned my call regarding joist 
delivery." (R. 265). On August 18, Steel Deck Erectors began their structural steel work. 
However, Jacobsen only had on hand enough columns and beams for Area 1. (R. 266). 
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"This will cause delay to the schedule as joists and remaining steel columns and beams 
are not due for approximately 2 weeks," Brady wrote. (Id.). 
On August 19, 1997, Smith called Pam at Steel Encounters again. "She did not 
call back with an update on the joist delivery," he noted. (R. 267). That same day, Brady 
met with Jacobsen Executive Vice President Doug Welling "to discuss job issues. Of 
most concern [was] the schedule which is now slipping because of not having structural 
steel components on the job." (Id.). 
On August 20, Jacobsen still did not have all the steel components it needed, and 
Steel Deck ran out of material with which to work. "Steel Deck Erectors left [the] job 
early today because they have erected all the steel components that are available," Brady 
wrote. (R. 268). It did not appear that the problem was going to be rectified soon. Smith 
was advised by the supplier that the joists were only scheduled to go into production that 
day, and could "possibly" be delivered on or about August 28th, eight days later. (Id.). 
Although other components still had not arrived, some girders were delivered to 
Jacobsen on August 26, 1997, and the steel erectors were able to resume work. (R. 269). 
Smith called the supplier again, but she said there were "no joists ready to ship today." 
Id.. 
On August 29, 1997, Jacobsen's Project Engineer, David Summerhays, took 
progress photographs for his monthly report, and updated the project schedule as of 
September 1, 1997. He met with an Executive Vice President at Jacobsen to discuss 
having the steel erectors work Saturdays, which he then discussed with Perry Trujillo of 
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Truco. (R. 271). Project Manager Smith also discussed the overtime with Jacobsen's 
vice president on September 2. (R. 272). 
The news was still not good on the additional material. On Friday, September 5, 
1997, Smith again called Jacobsen's supplier, Steel Encounters, and was told that the 
joists would be finished the next day and would ship on Monday (September 8). (R. 274). 
On September 11, Jacobsen got a call from Steel Encounters. "Our missing [steel] 
decking went to a job in California," Smith wrote. (R. 275). The decking would not be 
on the site until the following Tuesday. "We told her to get it here sooner if possible," he 
noted. Id.. 
At that point, the steel erectors were working 10-hour days at Jacobsen's behest. 
(R. 400, lines 17-21; R. 453, lines 6-9).7 Normally, steel erection workers do not exceed 
40-hour weeks. (R. 456, lines 2-10). Steve Trujillo testified, however, that Jacobsen was 
"picking up the overtime on this project. . . So they would dictate how much to do," (R. 
455, lines 12-19). Perry Trujillo's testimony was consistent, that Jacobsen wanted the 
overtime worked "because they knew their schedule was very tight" and they were 
"behind, so we need[ed] to pick it up." (R. 440, lines 6-15; R. 442-43, lines 24-8).8 
n 
September 11, 1997, was a Thursday. That week, Martinez worked 10 hours, 10 hours, 
9 hours, and had worked 9 1/2 hours on Thursday when he fell. (R. 552). 
o 
Jacobsen characterized this below as merely "agreeing] to pay overtime to Truco's 
employees in order to keep the job on schedule." (R. 549). Under the circumstances, a 
jury could conclude that it was a de facto requirement imposed by Jacobsen, or that steel 
workers reasonably viewed it as such. 
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When a project gets "seriously behind," project workers work Saturdays (R. 440, lines 22-
24), which steel erectors were also doing. (R. 286-88). 
Jacobsen was "pushing the whole time," according to Steven Trujillo. "They 
really wanted the job done in a hurry." (R. 450, lines 3-5). "If you ask them [Jacobsen], 
we was always behind," he stated. (R. 450, lines 11-17). "Jacobsen really had a push on 
this job." (R. 454, lines 2-5). 
Tieoffs 
When Martinez and other steel workers were up on the girders, they generally "tied 
off," meaning that they clipped their lanyards to a solid object so that if they fell, the 
lanyard would prevent them from hitting the ground. The steel workers devised a tie-off 
system for girders that went like this: While a girder was still on the ground, the steel 
erectors would clamp a post to each end, then string a cable between the posts. In the air, 
workers would clip their lanyards to the cable, which was about 42-48 inches tall. (R. 
367, lines 11-16; R. 368-69, lines 19-3; R. 370-72, lines 13-13). 
Martinez and the other steel erection workers thought they were installing the posts 
and cable properly. (R. 379, lines 4-22). However, rather than placing the posts at the 
very end of the girders, they clamped them about four feet from the end. (R. 377, lines 8-
15). As a result, there was a four-foot gap between where the safety cable ended and 
where the workers would step from the girder onto the roof decking. Consequently, when 
steel workers reached the end of the cable, they unhooked their lanyards and walked the 
remaining distance without fall protection. (R. 372-73, lines 24-5; R. 379-80, lines 23-5; 
R. 398-99, lines 13-3). Workers had to cross the four-foot gap several times a day, when 
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they began their work, took a lunch break, took restroom breaks, and quit for the day. (R. 
381-83, lines 14-9). 
The cable should have been strung all the way to the end of the girder. (R. 397, 
lines 8-25; also R. 389-90, lines 9-7 (on subsequent jobs, cable was run to the end), R. 
425, lines 17-21; R. 449, lines 4-15). Martinez does not know why he and the other 
workers stringing the cable were leaving a four-foot gap. (R. 377-78, lines 21-2). They 
thought they were doing it the right way. (R. 379, lines 4-22). This was one of the first 
"100 percent tie off jobs that Martinez had worked, so he was not very familiar with it. 
(R. 383-84, lines 15-4; see also R. 441, lines 3-13) (prior Truco jobs were at lower 
heights).9 
Lanyards and tie offs are supposed to guard not only against wind conditions, but 
also against the fact that workers may slip or momentarily lose their focus or balance. 
Even with experienced workers, accidents can happen. (R. 431, lines 12-22). Serious 
injury was inevitable if someone fell 30 feet. (R. 428, lines 15-20) (Patrick Trujillo: 
"Nobody falls that far and walks away from it"). 
Jacobsen's Project Superintendent Randall Brady had seen the steel erectors 
working on the girders prior to the accident. (R. 342, lines 3-18). The safety cable 
9
 The typical way for workers to get to the girders was to climb up a ladder onto the roof 
decking, then walk from there onto the girder. Likewise, the way to get down was to step 
onto the roof decking from the girder. (R. 381, lines 5-13). Brady testified that the 
steel workers should not have been getting down by way of the roof decking at all. 
Rather, they should have attached a ladder to the girder and used it to climb down. (R. 
342-43, lines 22-3). However, he never told that to the workers. 
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configuration (including the four-foot gap) was visible from the ground. (Id., R. 337-339, 
lines 13-2; R. 340-341, lines 23-3). 
The accident 
On September 11, 1997, Martinez began work on the UPC project at the usual 
time, 7:00 a.m. (R. 336, p. 80, lines 17-21). On that day, weather conditions at the UPC 
job site were horrible. It was raining off and on, and the wind was blowing "ferociously." 
(Patrick Trujillo depo., exh. 10 f^ 5; R. 460-461, lines 23-3). It became increasingly 
unsafe as the day progressed. (R. 461, lines 4-12). 
Martinez did not feel comfortable walking in the unprotected section of the girder 
(the four-foot gap) that day because it was so windy. (R. 384, lines 5-24; R. 362, lines 2-
13). It was the worst wind in which he had ever worked, but Martinez did not complain 
because he thought he could handle it. (Id., R. 362-363, lines 14-19). 
"It started out windy in the morning and just got worse as the day went on." (R. 
451, lines 12-15; R. 452, lines 18-25). Working on the steel erection was unsafe after 
about ten o'clock that morning (Id., R. 470, lines 9-12; R. 464, lines 7-12), with "Gusty 
wind over 30 miles an hour, steady wind over 30." (Id., R. 466-467, lines 20-1). 
The UPC job site was in a geographically isolated area, and posed special risks 
with respect to wind. It "blowed pretty good out there in that area most of the time," 
because there was nothing to block the wind. (R. 429-430, lines 10-1; see also R. 468-
469, lines 20-1) ("it's out away from any other buildings to block it, specifically the south 
wind"). 
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Under its contract with Novus, Jacobsen assumed a duty to inspect the worksite for 
natural conditions that could affect working conditions: 
[Jacobsen] represents and warrants that its investigation of the site was performed 
in detail and was sufficient to disclose the surface condition of the Project site, and 
the conditions under which the Work is to be performed, including, without 
limitation (i) location, condition, layout, and nature of the Project site and 
surrounding areas . . . 
(R. 284, Contract, Part 2 Addendum, § 15.1(7)). 
Jacobsen monitored and recorded the weather on a daily basis at the UPC site. (R. 
262, 264, 267, 269, 270). According to Project Manager Smith, the responsibility for 
monitoring the weather belonged to Brady (R. 417, lines 9-11), and it was up to Brady 
whether to stop work at the UPC site because of weather conditions. (R. 420, lines 5-25). 
Smith testified that the decision would depend on "whether or not it appeared to be an 
unsafe condition at that point." {Id., lines 21-25; see also R. 356, lines 2-6). 
Earlier in the project, on June 30, 1997, the job site experienced "extreme wind" 
(in Brady's words), with "Wind gusts at approximately 30-40 MPH today." (R. 262). Id. 
Due to the wind conditions, he shut down the job site "for safety." Id. Brady testified, 
"If there were winds, excessive winds, I would probably go out, walk the jobsite and 
make a judgment at that point in time if there's danger. If I felt there was danger, I would 
ask the contractors to quit working." (R. 332, lines 16-25). 
Brady testified that, if he thought the wind had been blowing "ferociously" on 
September 11, 1997, he would have ordered the steel workers down. (R. 333-34, lines 
23-4, and R. 334, lines 5-8 ("So really we get down to a debate as to whether or not the 
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wind was blowing ferociously or not?" "Yes.")). Jacobsen did not use any type of wind-
measuring devices on its jobs. (R. 421-22, lines 13-1; R. 361, lines 2-25). 
Jacobsen "was pushing to get this job done," and Steven Trujillo perceived that 
Jacobsen would hold it against them if the steel erectors quit working. (R. 462, lines 7-
24). Trujillo perceived that Jacobsen had sent a message (e.g., "keep working, don't go 
home, it's not raining, it's raining lightly") and that, if the steel workers left, they would 
have been in trouble with Jacobsen. (Id., R. 462 lines 12-16; R. 465, lines 7-16; also 
Patrick Trujillo depo. exh. 10 Tf 5). 
It was "extremely windy" on the ground, and the wind was worse in the air, where 
there was nothing to block it. (R, 452, lines 1-17). Finally, shortly before 5:00 p.m., the 
wind on the ground blew Steve Trujillo's blueprints away, and he said, "No more." He 
yelled up at his workers to get down. (Id., lines 14-17; R. 453, lines 1-5; R. 393, lines 6-
13). 
4.1 miles away, the National Weather Service was measuring wind speeds and 
gusts approximately every hour. (That was the closest location recording such 
information.) (R. 228 H 43). At 11:50 a.m. on September 11, 1997, wind speed was 
recorded at 23 miles per hour, with wind gusts of 33 miles per hour, which is considered 
"Near Gale" force. Id. At 1:50 p.m., wind speed of 21 was reported with gusts of 31, 
also considered "Near Gale." By 4:50 p.m., the time of Martinez's accident, the wind 
was blowing in a north-northwestern direction at 32 miles per hour, with gusts of 41 miles 
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per hour, "Gale" force. Id. When another check was taken an hour later, wind speed was 
29, with reported gusts of 36 miles per hour. (Id.10 
As he made his way along the girder toward the roof decking just before 5:00 p.m., 
Martinez noticed his connecting partner, Brian Bowman, behind him on his hands and 
knees, crawling along the girder because of the wind. "Are you all right?" Martinez 
asked. Bowman said that he was, and Martinez replied, "Well, let's get the hell out of 
here." (R. 385-86, lines 12-1; R. 388, lines 2-8; R. 391, lines 4-16). 
Martinez was closer to the roof decking than Bowman, so he thought he could 
make it without crawling. (R. 386-87, lines 25-10). When he reached the end of the 
safety cable, Martinez unhooked his lanyard so that he could traverse the gap to the roof 
decking. Just as Martinez was getting ready to step onto the roof decking, he lost his 
balance and fell 30 feet to the concrete floor below. There was nothing for him to grab 
onto. (R. 402, lines 1-9; R. 403-04, lines 3-19). Martinez had his hardhat on, but after he 
fell, the hat was found over on the roof decking. (R. 401, lines 3-12). 
Martinez sustained massive injuries, among them a broken pelvis, hip, elbow, 
wrist, heel, cheekbone, and mouth injuries, including broken teeth. (R. 405, lines 3-18). 
While Martinez was lying on the ground with paramedics working on him, Brady 
took photographs of the accident scene. (R. 243, f 81). Brady also questioned Steel Deck 
employees and Steve Trujillo regarding the accident. (R. 335, lines 8-23). 
Interestingly, Jacobsen's Daily Progress Report recorded the weather on September 11, 
1997, as "Clear," in spite of consistent testimony that it was extremely windy and raining 
that day. (R. 275). 
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After the accident, Project Manager Smith met with Steel Deck principals "to 
review Steel Deck[']s plan to prevent further accidents."11 Smith also met with OSHA 
and others for an accident investigation report. Hymel also discussed the accident with 
Brady and Smith, and had a meeting with Steel Deck personnel and Jacobsen's loss 
control representative. (R. 359, lines 5-17; R. 360, lines 9-25). 
After the accident, Steel Deck's owner told Jacobsen that, for job site safety, he 
thought it was important to eliminate the requirement of mandatory overtime for the 
workers. (R. 434, lines 4-23; R. 432-33, lines 15-13). "As you know, the job of an 
Ironworker is extremely physically demanding," he wrote. "It is not always more 
productive to require the Workers to push themselves for ten hours a day, especially in 
adverse conditions." (Patrick Trujillo depo. exh. 10, p. 2). 
Plaintiffs expert witness, Paul Gogulski, a general contractor, rendered various 
opinions in this case regarding Jacobsen's retention and exercise of control over safety on 
the UPC job site, and its negligence in exercising that control, including: 
Jacobsen's personnel had superior knowledge regarding site safety issues, but 
failed to implement them in a responsible manner. 
Jacobsen's contractual obligation for safety included policing the actions of 
subcontractors and ensuring that important safety procedures are followed. 
* * * 
Jacobsen, in control of construction and safety activities at the job site and having 
the main responsibility to observe and control the safe work practices of its 
subcontractor Truco, was negligent for knowingly permitting ironworkers to 
Jacobsen required subcontractors to notify it immediately of "all accidents and injuries, 
regardless of severity," and to provide an accident report to Jacobsen's project manager 
within 24 hours. (R. 293 Tf 3). 
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perform their strenuous aerial tasks in a ten hour work shift. These strenuous 
working conditions significantly contributed to worker fatigue and exhaustion by 
the conclusion of their 10 hour work shift and were a proximate cause of 
Martinez's accident. 
* * * 
The safety rule establisher and the general contractor, Jacobsen had the main 
responsibility for establishing sub-contractor practice that met the espoused 
specifications of their rules, observing non-compliance with their rules and OSHA 
regulations, and immediate correction of any non-compliant situations. 
* * * 
Being the general contractor in control of the construction and safety of the site, 
Jacobsen had the main responsibility to actively observe site safety and the 
practices of subcontractors on that site. If highly hazardous conditions such as 
high and gusting winds during elevated work were noted, Jacobsen had the 
responsibility to stop work immediately. 
(R. 243-44, t 83). 
SUMMARY OF ARGUMENT 
Under the "retained control" doctrine set forth in Restatement (Second) of Torts § 
414, adopted by the Utah Supreme Court in Thompson v. Jess, 1999 UT 22, 979 P.2d 322, 
Jacobsen may be liable if it retained and exercised "some degree of control" over the steel 
erection work on its UPC project, and then failed to exercise that control with reasonable 
care. The requisite control may be found if the contractor has the power to forbid work 
"being done in a manner likely to be dangerous to himself or others," which Jacobsen did. 
Indeed, this case mirrors what the Supreme Court characterized as a "typical instance" in 
which an exercise of control may be found under Section 414: "when a principal 
contractor entrusts a part of the work to subcontractors, but himself or through a foreman 
superintends the entire job." Id., f^ 20. 
Several other factors evidence the exercise of control by Jacobsen over the manner 
and conditions in which the steel erection work was performed, including: Jacobsen's 
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express assumption of responsibility for all construction methods and for providing a safe 
work environment on the job site; its directives to Steel Deck regarding fall protection 
and safety' in the steel erection process; the acknowledgment of Jacobsen's project 
manager and project superintendent that Jacobsen had the responsibility to look for and 
correct dangerous working conditions; Jacobsen's safety inspections and mandatory 
safety checklists; Jacobsen's monitoring of wind and weather conditions; and the pressure 
imposed by Jacobsen on steel erectors to work under unsafe conditions. These 
circumstances were sufficient to raise an issue of fact, and the plaintiff should have been 
allowed to present his case to the jury. 
The court should not consider an argument by Jacobsen that it was not negligent, 
or that plaintiff cannot show proximate cause. The argument was not timely raised in the 
court below, and would require the resolution of highly fact-intensive questions in any 
event. 
ARGUMENT 
I. UNDER RESTATEMENT (SECOND) OF TORTS § 414, A 
GENUINE ISSUE OF MATERIAL FACT EXISTS AS TO 
WHETHER JACOBSEN "RETAINED AND EXERCISED 
CONTROL" OVER STEEL ERECTORS' SAFETY. 
In Utah, as in most other jurisdictions, the general rule is that "one who hires an 
independent contractor and does not participate in or control the manner in which the 
contractor's work is performed owes no duty of care concerning the safety of the manner 
or method of performance implemented." Thompson v. Jess, 1999 UT 22, 979 P.2d 322. 
However, this rule does not apply if a defendant retains and exercises some control over 
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the contracted work. Id.; Hale v. Danny's Construction Co., 210 F.3d 389 (Table), 2000 
WL 358409 (10th Cir. 2000, construing Utah law).12 
Generally, "the retained control doctrine . . . is a narrow theory of liability 
applicable in the unique circumstance where an employer of an independent contractor 
exercises enough control over the contracted work to give rise to a limited duty of care, 
but not enough to become an employer or a master of those over whom the control is 
asserted. The duty in such situations is one of reasonable care under the circumstances 
and is confined in scope to the control asserted." 1999 UT 22, ^ [ 15. 
The doctrine is articulated in Restatement (Second) of Torts § 414, which the Utah 
Supreme Court adopted in Thompson.13 Section 414 provides: 
One who entrusts work to an independent contractor, but who retains the control of 
any part of the work, is subject to liability for physical harm to others for whose 
safety the employer owes a duty to exercise reasonable care, which is caused by his 
failure to exercise his control with reasonable care. 
The Hale opinion is unpublished, but appears to contain the most recent discussion of 
Utah law on the "retained control" concept. The opinion followed a bench trial and 
findings of fact by the court "after hearing the testimony, making credibility findings, and 
reviewing the documentary evidence . . . ." Id., **2. 
13
 It was uncontested below that liability of a general contractor under Section 414 
extends to employees of its subcontractors. See Madler v. McKenzie County, 467 N.W.2d 
709, 711 (N.D. 1991), and cases cited. See also Simon v. Deery Oil, 699 F.Supp. 257 (D. 
Utah 1988) (claim by subcontractor's employee). Courts have reached this conclusion 
because Section 414 is not a form of vicarious liability; rather, liability is imposed for the 
general contractor's own lack of reasonable care. Fleck v. ANG Coal Gasification Co., 
522 N.W.2d 445, 454 n. 3 (N.D. 1994); Moloso v. State, 644 P.2d 205, 211-12 (Alaska 
1982). 
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Under what is sometimes referred to as the "active participation" doctrine, "a 
principal employer is subject to liability for injuries out of its independent contractor's 
work if the employer is actively involved in, or asserts control over, the manner of 
performance of the contracted work." Thompson, 1999 UT 22, f^ 19. "In other words, to 
have 'actively participated' in the contracted work, a principal employer must have 
exercised affirmative control over the method or operative detail of that work." Id., ^ 20. 
To be subject to liability under Section 414, Jacobsen need only have retained 
"some degree of control over the manner in which the work is done." Section 414 cmt c 
(emphasis added); see also Thompson at f^ 20, quoting comment c, and f^ 21. The power 
to direct the manner in which the work shall be done, or "to forbid its being done in a 
manner likely to be dangerous to himself or others," is sufficient to trigger a duty to 
exercise that power with reasonable care. Restatement § 414 cmt a (emphasis added). 
In Thompson, the Supreme Court noted that application of Section 414 is 
particularly appropriate under the fact scenario presented here. "A typical instance in 
which such an exertion of control might occur is 'when a principal contractor entrusts a 
part of the work to subcontractors, but himself or through a foreman superintends the 
entire job,'" the court wrote. 1999 UT 22, ^ 21, quoting Section 414 cmt b. Comment b 
further observes: 
The rule stated in this Section is usually, though not exclusively, applicable 
when a principal contractor entrusts a part of the work to subcontractors, 
but himself or though a foreman superintends the entire job. In such a 
situation, the principal contractor is subject to liability if he fails to prevent 
the subcontractors from doing even the details of the work in a way 
unreasonably dangerous to others, if he knows or by the exercise of 
reasonable care should know that the subcontractors' work is being so 
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done, and has the opportunity to prevent it by exercising the power of 
control which he has retained in himself. . . . 
(Emphasis added); see also Thompson, 1999 UT 22, f 20, quoting cmt. c (section 414 
applicable if defendant "retained at least some degree of control over the manner in which 
the work is done"). 
As noted above, Jacobsen expressly agreed to be "solely responsible for providing 
a safe place for the performance of the work," to review construction and installation 
procedures, and to be "responsible for all construction means and methods." Thompson 
left open the possibility that Section 414 liability could be based solely upon such 
voluntary assumption of contractual duties: 
The term 'retained control' may have a more syntactically correct application to 
sophisticated parties who, by contract, stipulate which party will control the 
manner or method of work or the safety measures to be taken - such as in contracts 
between general contractors and subcontractors involved in construction projects. 
See Dayton [v. Free, 46 Utah 277, 148 P. 408, 411 (1914)] (noting that under 
terms of contract, principal employer did not reserve right to direct or control 
prosecution of work or any of contractor's workers). The issue, however, of 
whether a duty of care may be imposed solely as a result of such a contractual 
reservation is not before us. 
1999UT22, t26n.3 . 
This Court need not decide the issue either, as there is far more than a bare 
contractual reservation upon which to base a duty in this case. "The issue of whether a 
general contractor has retained sufficient control over the performance of work is a 
question of fact which should ordinarily be left to the fact finder." Hale at *1; Lewis v. 
Riebe Enters., Inc., 825 P.2d 5 (Ariz. 1992), and cases cited therein. See also Scudder v. 
Kennecott Copper Corp., 886 P.2d 48, 52 (Utah 1994) (in claim by subcontractor's 
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employee, jury could properly allocate 80 percent fault to manager; "One of [Manager's] 
duties was to manage safety on the project. [Manager] contracted with [Owner] to have 
general responsibility over safety managers. It was obligated to see that the contractors 
complied with safety standards. It had the authority to require the contractors to remedy 
unsafe conditions. It approved the ladder which had been constructed by Weyher-Livsey 
upon which Scudder was injured."). 
In analyzing the applicability of Section 414, it is helpful to recall the factual 
circumstances presented to the court in Thompson. In that case, a motel owner, Connie 
Jess, asked a contractor to install a pole that he had delivered to her property. The 
contractor agreed to do so. "At that point, Jess's involvement in erecting the pipe ceased, 
and she went back inside the motel." 1999 UT 22, \ 4. 
Unlike Jacobsen, Jess had no safety program that she required the contractor to 
follow. She assumed no obligations for worker safety. She was not being paid to, among 
other things, require and hold safety meetings, dictate safety procedures to the contractor, 
inspect the worksite, and make sure proper equipment and safe work practices were used. 
She did not assign a full-time superintendent to the job site to monitor and correct unsafe 
practices. She was merely a typical owner who told a contractor what she wanted, then 
went back inside. She retained no control over any aspect of the job.14 
Indeed, the only control even alleged by the plaintiffs in Thompson was "by requesting 
that [the plaintiff] and Jensen erect the pipe when they were not obligated to do so, and by 
directing them to install the pipe over the existing pipe stub . . . ." 1999 UT 22, ^ f 8. 
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Application of Section 414 in a closer case than Thompson may be illustrated by 
authorities cited in that case. In Lewis, for example, the Arizona Supreme Court found 
sufficient to sustain a jury verdict the fact that, like Jacobsen, the defendant "agreed to be 
responsible for 'initiating, maintaining and supervising all safety precautions and 
programs in connection with the work,' and to 'take all reasonable precautions for the 
safety of, and [to] provide all reasonable protection to prevent damage, injury or loss to . . 
. all employees on the work . . . .'" 825 P.2d at 7, 11. 
In Grahn v. Tosco Corp., 68 Cal.Rptr.2d 806, 819 (Cal. App. 1997) (cited in 
Thompson but later overruled), a subcontractor's employee brought suit for asbestos 
injuries incurred on a job site. The California court began its analysis with the 
recognition that, "[h]aving retained control of the independent contractor's work, the hirer 
has a direct and nonimputed obligation to see that reasonable precautions are taken to 
eliminate or reduce the risk of harm to the employees of its independent contractors." 
The general contractor's level of control was "the most hotly contested factual issue at 
trial," the court wrote. "This question is normally for the trier of fact." Id. The plaintiff 
presented evidence "that [the general contractor] retained an active role in site safety, 
including reserving the authority to stop Thorpe's work in order to effectuate asbestos 
abatement at the job sites," maintained responsibility for monitoring hygiene conditions, 
and issued directives as to safety equipment that the subcontractor's employees should 
wear. The court found the evidence sufficient to sustain a finding of retained control. 
In Redinger v. Living, Inc., 689 S.W.2d 415, 418 (Tex. 1985), the Texas Supreme 
Court likewise upheld a jury verdict against a general contractor. The court first observed 
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that, under Section 414, "when the general contractor exercises some control over a 
subcontractor's work he may be liable unless he exercises reasonable care in supervising 
the subcontractor's activity." The court noted that, in the case before it, "[t]here is 
evidence that Living, Inc. retained the power to direct the order in which the work was to 
be done and to forbid the work being done in a dangerous manner." Id. 
In Conklin v. Cohen, 287 So.2d 56, 60 (Fla. 1973), the court indicated that liability 
could attach to a defendant owner under Section 414 if it "has been actively participating 
in the construction to the extent that he directly influences the manner in which the work 
is performed. Conversely, if the owner is a passive nonparticipant, exercising no direct 
control over the project, he cannot be held liable." Unlike the owner in Conklin, who was 
largely removed from the process, Jacobsen actively participated in the construction and 
directly influenced the manner in which the steel erection work was done. 
Factors identified by other courts as pertinent to whether sufficient control has 
been retained under Section 414 are also present here: 
The general contract required Jacobsen to supervise and direct the work, to 
be responsible for construction means and methods, and to take safety 
precautions. See, e.g., Dilaveris v. W.T. Rich Co., Inc., 424 Mass.9, 673 
N.E.2d 562 (1996) (fall by subcontractor's employee; issue of fact under § 
414 as to degree of control by general contractor). 
• The terms and conditions of the general contract - including Jacobsen's 
assumption of responsibility for safety and construction methods - were 
incorporated within the subcontracts. See, e.g., Parrish v. Omaha Public 
Power Dist, 242 Neb. 783, 496 N.W.2d 902, 907 (1993) (fall by 
subcontractor's employee who was not tied off, fact issue as to degree of 
owner's control under § 414). 
Jacobsen agreed to have, and did have, a Superintendent on site at all times, 
whose duties included ensuring job site safety and seeing that 
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subcontractors followed safety procedures. See Dilaveris; Lewis; Beckman 
v. Butte-Silver Bow County, 1 P.3d 348, 356, 299 Mont. 389 (2000) (injury 
to subcontractor's employee; fact issue as to owner's control under § 414); 
Phillips v. Kaiser Aluminum & Chemical Corp., 74 Wash.App. 741, 875 
P.2d 1228 (1994) (same). 
• Jacobsen had the right to (and did) direct Steel Deck/Truco to take 
precautions for the protection of their steel workers. See, e.g., Pollard v. 
Westinghouse Electric Corp., 895 P.2d 683 (N.M.App. 1995) (fall by 
subcontractor's employee; issue of fact existed under § 414 as to degree of 
control by general contractor). 
• Jacobsen had a comprehensive safety program for the project, produced a 
detailed safety checklist, had safety personnel on site, and required weekly 
safety meetings. See, e.g., Cheschi v. Boston Edison Co., 39 Mass.App.Ct. 
133, 654 N.E.2d 48 (1995) (fall by construction worker; fact issue existed 
under § 414 as to degree of control). 
• Jacobsen required compliance by subcontractors with its safety checklist 
and rules. Pollard; Barnes v. Calgon Corp., 864 F.Supp. 662 (E.D. Tex. 
1994) (injury to contractor's employee; fact issue under § 414 as to owner's 
control). 
• Jacobsen's safety rules imposed specific safety procedures on 
subcontractors. Cheschi', Pollard. 
• Jacobsen inspected the worksite for safety hazards, had a specific safety 
program in place, was supposed to monitor subcontractors' safety meetings, 
and required compliance with its site safety rules. See, e.g., Bokodi v. Foster 
Wheeler Bobbins, Inc., 312 IU.App.3d 1051, 728 N.E.2d 726, 728-29, 734-
35 (2000) (injury to subcontractor's employee; general contractor retained 
control over worksite safety as matter of law). 
• Jacobsen had authority to direct subcontractors' employees with respect to 
fall protection. See, e.g., Brooks v. Midwest Grain Products of Illinois, Inc., 
311 Ill.App.3d 871, 726 N.E.2d 153, 155 (2000) (fall by subcontractor's 
employee; issue of fact existed as to owner's control under § 414). 
In the aggregate, these circumstances raise an issue of fact as to Jacobsen's level of 
control over the manner of the steel erection work, including the (inadequate) safety 
precautions. If a jury finds that Jacobsen exercised "some degree of control" over the 
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manner of the steel erection, including fall protection and related safety issues, it will then 
determine whether Jacobsen failed to exercise reasonable care with respect to that control. 
According to Jacobsen, Martinez seeks to impose a rule that "any general 
contractor who retains the right to set general safety standards, point out safety 
deficiencies if they are noticed, will become, in effect, an insurer of the safety of a 
subcontractor's workers." (R. 562). That is hardly the case. Unlike Thompson, in which 
the court observed that "Thompson's injury was caused by the manner of performance, 
implemented by Jensen, over which Jess exercised no direction, control, or supervision." 
id. Tf 24, Jacobsen exercised direction, control, and supervision over the steel erection 
work. See also Dayton, supra (articulating issue as whether company "reserved the right 
to direct, control, or superintend the work, or . . . in fact directed or controlled the time or 
manner of doing i t . . . ."). 
In the court below, Jacobsen argued that a duty could not be imposed under 
Thompson because Jacobsen did not "actively participate" in the work in a way that 
"relate[d] directly to the actual cause of the injury." (R. 558).15 "If for example the 
general contractor actively participates in setting up ladders for subcontractors on its site, 
the general contractor would not be liable for an injury that resulted because the 
15
 Although Thompson uses the plain term "actively participate" at times, the court 
actually stated the test as whether defendants "actively participate in or otherwise 
exercise affirmative control over the manner or method of performance . . . ." Tf 26 
(emphasis added). 
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subcontractor did not use back-up alarms on its construction trucks," it wrote. (R. 558-
59). 
The immediate difficulty with that argument is that a jury could reasonably find 
that Jacobsen retained "some degree of control" over the very issues that caused or 
contributed to Martinez's injuries. Jacobsen exhibited control over the steel erection 
process (including fall protection), for example, by directing Steel Deck to guard/flag roof 
openings, to have its employees wear hard hats on the roof, to provide perimeter 
protection on the roof, to improve ladder access to decks, to cover deck openings, to flag 
its crane, to secure and mark a forklift personnel platform, to splice and clamp cable on 
safety railing, to tighten cable guardrail using "turnbuckles, come-alongs, or other 
equivalent means," to install a cable guardrail after installation of metal deck or floor, etc. 
(See pp. 9-17, supra) 
Similarly, a jury could find that Jacobsen "actively participated" in - and failed to 
exercise reasonable care regarding - the monitoring of wind and weather conditions, 
especially considering the special risks posed by the location of the job site. On this 
issue, not only did Jacobsen exercise "some degree of control," but exclusive control. A 
jury could find that Jacobsen exercised reasonable care on June 30, 1997, when it shut 
down the site due to 30-40 mph winds, but failed to do so on September 11, 1997, under 
the exact same conditions. 
A jury could also reasonably conclude that Jacobsen, having fallen behind on its 
"fast track" schedule, created working conditions that reasonably led the steel workers to 
believe that they were required to work even under unsafe conditions. 
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In the lower court, Jacobsen also argued that it had no duty because of a provision 
in the steel erection subcontract that stated: 
Subcontractor agrees to provide its employees with safe tools, equipment, etc.; to 
provide them with a safe place to work; to perform the work under this agreement 
in a safe manner with high regard for the safety of its employees and others; and to 
comply with prevailing safety regulations, whether federal, state, local or 
otherwise imposed. Whenever subcontractor is working on the project, it shall 
have on site a competent safety representative who, in addition to his other duties, 
shall be responsible for implementing and administering subcontractor's safety 
program, including consistent safety training of subcontractors employees and 
holding documented weekly job site safety meetings with its employees . 
Contractor shall have the right (but not the duty) to review said documentation. 
Subcontractor shall immediately remedy any unsafe conditions brought to its 
attention or discovered by subcontractor involving its work and/or posing a danger 
to persons or property. 
(R. 182). 
Martinez agrees that this provision might have imposed certain duties upon the 
subcontractor - in addition to the duties owed by Jacobsen. Nothing in that provision 
appears to dissipate Jacobsen's assumed duties, which were more specific, expressly 
incorporated within the subcontract, and included Jacobsen's assumption of "sole" 
responsibility for safety and construction methods. An argument that the subcontractor 
might also have failed in its duties does not excuse or eliminate Jacobsen's own duties. 
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II. JACOBSEN'S CHALLENGE TO BREACH OF DUTY AND 
PROXIMATE CAUSE WAS NOT PROPERLY MADE, AND 
AN ISSUE OF FACT EXISTS IN ANY EVENT AS TO THOSE 
ISSUES. 
A. The argument was not properly raised. 
Jacobsen's Motion for Summary Judgment and memorandum were based entirely 
on the proposition that it did not owe a legal duty. (See R. 177). It asserted no argument 
on the issue of proximate cause. Accordingly, Martinez never addressed the issue of 
proximate cause in its briefing before the trial court. (See R. 214). 
After receiving Martinez's opposing memorandum, Jacobsen raised for the first 
time the following question in its reply memorandum: "[I]f such a duty existed were any 
of Jacobsen's actions, negligent and/or a proximate cause of plaintiff s injury?" (R. 545). 
A party cannot raise an issue for the first time in its reply memorandum, and Jacobsen 
may not argue this issue as an alternate ground for affirmance. 
B. An issue of fact exists in any event. 
Even if the court were to address the issue of causation, a fact issue exists as to 
whether, assuming that a duty existed, it was breached, causing or contributing to 
Martinez's injury. On this point, Jacobsen offered several arguments more appropriate 
for trial, including: 
1) Jacobsen stated that its expert thinks (from looking at the photographs) that the 
gap might only have been three feet wide, rather than the four feet testified to by those 
who installed the cable. According to Jacobsen, its expert was prepared to opine that a 
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four-feet gap would be "satisfactory" anyway. (R. 550). This alleged difference of 
opinion was obviously an issue of fact. 
2) Jacobsen argued that Martinez might have been able to remain tied off while 
traversing the gap if there were cable on the roof deck to which he could attach his 
lanyard, or perhaps by some other method. (R. 550-51). Even if this were true (and, 
again, it reflects an issue of fact), it provides no basis for dismissing the claims against 
Jacobsen. 
3) Jacobsen argued that Martinez (or someone else other than Jacobsen) should 
have decided on his own that the wind conditions were too severe, and refused to 
continue working. (R. 554). As noted above, Jacobsen had created a situation in which 
the steel erectors were not entirely free to do so. At the very least, their ability to do so 
was "influenced" by Jacobsen. Moreover, even if this were a completely accurate 
statement, it does not eliminate Jacobsen's breach of duty. 
4) Jacobsen noted that Martinez did not know what caused him to fall, and there 
could have been a number of reasons. (R. 555). The very purpose of fall protection is to 
prevent injury when someone falls, regardless of whether due to wind, or a distraction, or 
a slippery surface, or a loss of balance. Moreover, a jury could reasonably conclude in 
this case that wind caused or contributed to the fall, from these two factors alone: Wind 
gusts of gale force battered Martinez at the exact moment that he fell, and, while Martinez 
was falling down, his hardhat was going up (and over onto the roof deck). 
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The summary judgment entered in this case cannot be justified by a belated, 
unsupported argument regarding the highly fact-intensive questions of negligence and 
proximate cause. 
CONCLUSION 
For the reasons set forth above, plaintiff/appellant hereby respectfully requests the 
Court to reverse the district court's order granting summary judgment, and to remand the 
case for trial. 
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COMPANY, INC. a Utah corporation, 




SUMMARY JUDGEMENT AND 
DISMISSING PLAINTIFF'S 
COMPLAINT WITH PREJUDICE 
Civil No. 010907805 
Judge William B. Bohling 
This case came before the Court upon defendant's motion for summary judgement 
on November 17, 2003. Plaintiff and defendant were each represented by their attorneys of 
record. The Court having heard the arguments of counsel and having reviewed the file and all 
memoranda regarding the motion, and the Court having ruled upon the record and stated the 
grounds for its ruling now enters its order as follows: 
FILED DISTRICT COURT 
Third Judicial District 
DEC 15 2003 
By. 
SALT LAKE.CQ] 
tyCleTC Deput  
IT IS HEREBY ORDERED that defendant s motion for summary judgement is 
granted. Plaintiffs complaint against defendant is hereby dismissed as no cause of action with 
prejudice and upon the merits. Costs are awarded to defendant. 
DATED this \<L. day of Nwemkr , 2003. 
JUDGE WILLIAM B. ffOHbING, 
Third Judicial District 
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